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upon with distrust, but they were not forbidden to return a 
verdict of guilty if they believed the accomplice spoke the truth. 82 
The rule forbidding a judge to comment on the testimony is but 
one side of the tendency of recent times to cut away the power 
of the court. 83 Nothing has been suggested to take its place but 
the right of unlimited appeal. The real remedy is to restore the 
personal control of judges over jury trial. Their power to set 
aside verdicts, if properly exercised, would prove an ample safe- 
guard. And finally the strict rules of the statute should give way 
before the instructions of the court in individual cases. 34 

G.H. 

Injunction: Power to Enjoin Peaceful Picketing. — The 
question presented in the case of Rosenberg v. The Retailer's 
Association 1 is the subject of peaceful picketing. In the lower 
court judgment as given restrained the defendant from inter- 
fering, harassing, or obstructing the plaintiff in the conduct of 
his business by means of threats, menace, or intimidation. It is 
the claim of the plaintiff that this judgment means nothing and 
asks that the defendant be enjoined from peaceful picketing. The 
court announced in its judgment that "picketing is inherently 
illegal for the reason that it is inseparably associated with acts 
that are indisputably illegal. Accordingly, it has been held that 
there can be no such a thing as peaceful picketing any more 
than there can be peaceful mobbing." 

By California decisions it has been established that united 
labor has the right to enforce a boycott by means of peaceful 
oral persuasion. Menace, intimidation, and coercion cannot be 
resorted to. 2 The question whether picketing is a peaceful and 
lawful means is one that has also received frequent judicial con- 
sideration. In the case of Pierce v. Stablemen's Union, 3 decided 
by the Supreme Court in 1909, the decision was very definitely 
based upon the conception that the violence and coercion were 

32 Supra, n. 3. 

33 Cal. Const., Art. VI, §4%, providing for review of case "including 
the evidence." Note the recent bill introduced in the House of Repre- 
sentatives forbidding Federal judges to comment on the evidence in jury 
trials (Feb. S, 1918). 

34 Wigmore, Evidence, § 2057: "It may be noted, also, that the legis- 
lative creation of a rule of law, by introducing detailed refinements of 
definition to be applied by jurors has merely tended to confuse them 
with sounds of words and to place in the hands of counsel a set of 
juggling formulas with which to practice upon the chance of obtaining 
a new trial." 

1 (1918) 27 Cal. App. Dec. 769. 

2 Goldberg Bowen v. Stablemen's Union (1906) 149 Cal. 429. 86 Pac. 
806, 117 Am. St. Rep. 145; Pierce v. Stablemen's Union (1909) 156 Cal. 
70, 103 Pac. 324; Crescent Feather Co. v. United Upholsterers' Union 
(1908) 153 Cal. 433, 95 Pac. 871. 

3 Supra, n. 2. 
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extremely actual though not open. The view there expressed 
suggests that of several courts; that there is, and can be, no 
such a thing as peaceful picketing. 4 

Other courts maintain with equal tenacity that there is and 
may be such a thing as peaceful picketing. 5 In cases of the 
latter class the courts generally discuss only picketing for pur- 
poses of observation and of peaceably persuading employees to 
join the strike. There seems to be little authority on picketing 
which aims to enlist the sympathy of the general public. 6 But 
it is not perceived why the rule should be different in this sit- 
uation. In a jurisdiction like California which concedes legality 
to the boycott provided it be peaceable in its nature, it would 
seem that the legality of the means ordinarily employed in 
picketing should likewise depend upon their actual peaceableness. 
If trade unions are made to understand that picketing will be 
allowed only so long as it is limited to legitimate persuasion, 
and will be enjoined, when it becomes coercive or intimidatory, 
they might, one would suppose, conduct themselves strictly in 
accordance with these requirements. If the coercion does appear, 
may we not rely upon the persons seeking an injunction to make 
known the facts of the court? 

It is also announced in the opinion of the principal case that 
the growing tendency is to regard picketing as inherently illegal, 

* Atkinson Ry. Co. v. Gee (1905) 139 Fed. 582; Franklin Union 
No. 4 v. People (1906) 220 111. 355, 77 N. E. 176; Vegelahn v. Guntner 
(1896) 167 Mass. 92, 44 N. E. 1077, 57 Am. St. Rep. 443. But see 
dissenting opinions in this case. See also Beck v. Ry. Teamsters' Pro- 
tective Union (1898) 118 Mich. 497, 77 N. W. 13; Pierce v. Stable- 
men's Union, supra, n. 2; Barnes Co. v. Chicago Typographical Union 
(1908) 232 111. 424, 83 N. E. 940; Jones Glass Co. v. Glass Blowers' 
Assn. (1907) 72 N. J. Eq. 653, 66 Atl. 953. 

* Karges Furniture Co. v. Amalgamated Woodworkers' Local Union 

(1905) 165 Ind. 421, 75 N. E. 877; Everett Waddey Co. v. Richmond 
Typographical Union (1906) 105 Va. 188, 53 S. E. 273, 5 L. R. A. (N. 
S.) 792; Foster v. Retail Clerks' International Protective Assn. (1902) 
39 Misc. Rep. 48, 78 N. Y. Supp. 860, 866; Jones v. Maher (1909) 62 Misc. 
Rep. 388, 116 N. Y. Supp. 180; Mills v. U. S. Printing Co. of Ohio (1904) 
99 App. Div. 605, 91 N. Y. Supp. 185; Pope Motor Car Co. v. Keegan 

(1906) 150 Fed. 148; Goldfield Consolidated Mining Co. v. Goldfield 
Miners' Union (1908) 159 Fed. 500, 521; Cumberland Glass Mfg. Co. 
v. Glass Bottle Blowers* Assn. (1899) 59 N. J. Eq. 49, 46 Atl. 208; 
Fletcher Co. v. Int. Assn. of Machinists (1903) N. J. Eq. 55 Atl. 1077; 
Iron Molders Union v. Allis-Chalmers Co. (1908) 166 Fed. 45, 20 
L. R. A. (N. S.) 315; Jones v. Van Winkle Gin & Machine Works 

(1907) 131 Ga. 336, 62 S. E. 236; Searle Mfg. Co. v. Terry (1905) 56 
Misc. Rep. 265, 106 N. Y. Supp. 438; Levy v. Rosenstein (1900) 66 N. Y. 
Supp. 101 ; Krebs v. Rosenstein (1900) 31 Misc. 661, 66 N. Y. Supp. 42; 
Rogers v. Evarts (1891) 1 N. Y. Supp. 264; Heitkamper v. Hoffman (1917) 
99 Misc. Rep. 543, 164 N. Y. Supp. 533; St. Germain v. Bakery & Con- 
fectionery Union No. 9 (1917) 97 Wash. 282, 166 Pac. 665; Root v. 
Anderson (1918) 207 S. W. 255 (Mo.); Truax v. Carrigan (1918) 176 
Pac. 570 (Ariz.). 

6 Foster v. Retail Clerks' International Protective Assn., supra, n. 5. 
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and as authority cites the Federal case of Atchison, etc. Ry. Co. 
v. McGee, T which was decided in the Federal courts in 1905. 
The court there says: "There is and can be no such thing as 
peaceful picketing any more than there can be chaste vul- 
garity or peaceful mobbing or lawful lynching." The Supreme 
Court of Michigan said in 1898 in the case of Beck v. Railway 
Protective Union, 8 "It will not do to say that these pickets 
are thrown out for the purpose of peaceable argument and per- 
suasion. They are intended to intimidate and coerce." This 
same conclusion was reached in Illinois Supreme Court in the 
case of Chicago Typographical Union 9 decided in 1908. The 
court gives its approval to the following language used by the 
Michigan court: "To picket complainant's premises in order to 
intercept their teamsters or persons going there to trade is unlaw- 
ful. It itself is an act of intimidation and an unwarrantable 
interference with the right of free trade. The highways and 
the public streets must be free to all for the purposes of trade, 
commerce and labor. The law protects the buyer, the seller, 
the merchant, the manufacturer and the laborer in the right 
to walk the streets unmolested The very fact of estab- 
lishing a picket line is evidence of an intention to annoy, embarrass 
and intimidate, whether physical violence is resorted to or not. 
.... Any picket line must result in annoyance both to the 
employer and the workmen, no matter what is said or done, 
and to say that the court is to determine by the degree of annoy- 
ance whether it shall be stopped or not would furnish no guide, 
but leave the question to the individual notions or bias of the 
particular judge." The Massachusetts court also gave its ap- 
proval to the same view in the case of Vegelahn v. Guntner. 10 
The court said in this case: "No one can lawfully interfere by 
force or intimidation to prevent employers or persons employed 
or wishing to be employed from the exercise of these rights. 
Intimidation is not limited to threats of violence or of physical 
injury to person or property. It has a broader significance, 
and there may also be a moral intimidation which is illegal." 
On the other hand, in the case of Pope Motor Car Co. v. 
Keegan 11 decided in 1906, the court says : "Peaceful picketing 
used by workmen either singly or in combination to induce 
others to quit or refuse employment is lawful provided the pickets 
are so limited in numbers as not to amount to intimidation." In 
1909 the Federal court in the case of Goldfield Consolidated 
Mines Co. v. Goldfield Miners Union 12 says: "Peaceful picketing, 

' (1905) 139 Fed. 582. 
» (1898) 118 Mich. 497, 77 N. W. 13. 
»(1908) 232 111. 424, 83 N. E. 940. 

10 (1896) 167 Mass. 92, 44 N. E. 1077, 57 Am. St. Rep. 443. 
" (1906) 150 Fed. 148. 

12 Supra, n. 5; Iron Moulders' Union v. Allis Chalmers Co. (1908) 
166 Fed. 45, 20 L. R. A. (N. S.) 315. 
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in theory, is not only possible, but permissible, and as long as 
it is confined strictly, and in good faith, to gaining information 
and to peaceful persuasion, and argument, it is not forbidden 
by law." In an opinion rendered by the Federal court in 1917 
in the case of Tri-City Central Trades Council v. American 
Foundries" the court says : "Striking employees have a lawful 
right to place pickets in the streets leading to their employers' 
plant, to ascertain who are continuing or seeking employment 
there, and to persuade, but not to coerce them not to do so, 
and the maintenace of such pickets and attempts to persuade 
employees to cease working cannot be enjoined." 

Undoubtedly, as we have seen, there are decisions which 
hold that all picketing is unlawful and subject to injunctioa 
But we question the accuracy of the declaration made in the 
principal case that the weight of authority and the growing 
tendency are to regard all picketing as inherently illegal. 14 

T. A. M. 

Persons: Age of Consent for Marriage: Issuing License 
Without Parents' Approval. — The case of Johnson v. Alexan- 
der 1 placed squarely before an Appellate Court of California for the 
first time two important questions: (1) What is the "age of legal 
consent" for the purpose of marriage as used in the Civil Code, 2 
and (2) what is the effect of a marriage solemnized according 
to the forms outlined in the Code except that the license was 
issued to a female fifteen years of age without the consent of 
the parents or guardian as prescribed by statute.* The first 
point had been referred to in a dictum previously, and fifteen 
years for females and eighteen years for males, as provided in 



18 (1917) 238 Fed. 728. In the United States District Court for the 
Southern District of Illinois, the Judge in granting an injunction, said: 
"There is no such thing as peaceful picketing. You might as well talk 
about peaceful violence. You may as well think of peaceful war as 
peaceful picketing." On appeal to the Circuit Court of Appeals of the 
Seventh Circuit, the decree of the District was reversed. The case has now 
been carried on certiorari to the Supreme Court of the United States, 
where it has been recently argued. 

14 In addition to cases cited in preceding notes, the case of In re 
Langell (1914) 178 Mich. 305, 144 N. W. 841, SO L. R. A. (N. S.) 412, 
adheres to the view that all picketing is illegal. An observation in the 
note to this case, in the last citation, seems to contain the suggestion 
for the California court's broad statement as to the "growing tendency" 
The generalization in the note mentioned is in these words: "It may 
be said, however, that the majority of the cases cited in the present, 
as well as in the earlier note, recognize, or at least, do not deny, that 
picketing may be lawful in some circumstances ; in other words, hold or con- 
cede that picketing is not unlawful per se, and should not as much be en- 
joined, although there is discernible a growing tendency to accept the con- 
trary view adopted in Re Langell, upon the ground that, as a practical 
matter, there can be no such thing as peaceable picketing, especially where 
there are a considerable number of picketers." But we fail to find 
justification even for this guarded statement. 

1 (Dec. 13, 1918) 27 Cal. App. Dec. 823. 

2 § 82, subd. 1. 

3 Cal. Civ. Code, § 69. 



